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Mis. IRM Offshore & Marine Engineers Pvt.Ltd

al{ anfh gr 3rft 3mag arias rra aa a a za 3rat a uRa qenfff Rh
alg Tg Fer 3/f@rant alt arfta zu yter34 WIG a raI ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'Bffif ttxcblx cITT TRTaTUT 3ncrcR :
Revision application to Government of India : ·
(1) ah4la 3urn zyca 3nf@nu , 1994 c#I" tTRT 3ffiTffi ~ ~ TD:! i,p:rc;rr a
~ tTRT "qjl" '3'([-tfffi * ~~~ * 3@T@ yr@err 3m4a 'sra Ra, rdal,
f@a +iacu, lua Rm, a)ft ifa, la tu raa, vi mf, { fact : 110001 cfiT
c#I" fl ~ I

0

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma cffr mtrf a ma ura ht rf arr fa vrIr <TT 3F[l cblxxsl'i
a fa# roenrr a qi qosrm im a ua gg mf i, za fh4 rosrnza vsr i

'qffi erg fcITT:fi cf51x-&l'i it <TT ~ ~0-sPIIX B 'ITT l=fRYf c#I"~* cfRH rt 'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

$.

(g) a ars fa@ rz zn rr Ptlltfaa l=fRYf -qx m l=fRYf * FclPtl-lt01 B ~ ~
~ l=fRYf -qx 3qrzycR m \JlT 'lTixd # are fa#t ; zn qr i Pillff?ia
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(«,) zuf? zrca al par fau Rm ma ars (ue zn per bi) frm'@ TTn<TT 1T<TT

'l-JTC'f 'ITT I
(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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tT 3ITd17 '3c:lllc;-=t cB1 '3c:lllc;-=t ~ cfi 'l_fTTIR cfi ~ \JJl" ~ ~ .,-pll cITT ~ ~ 3fR
~ ~ \JJl" ~ tfRT ~ frm.:r cf) jd I Rlcii 3WJEm, ~ cf) &RT ~ cIT x-f1,[f tR <TT
me;- # fctro~ (rf.2) 199s tfRT 109 mxr~~ ~ m 1 ·
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c:lllc;--J ~ (3l'frc;r) f.ill1·Mc'1l, 2001 cfi Rll1=f 9 cfi 3TTfT@ fclf.ifcft:c qq:;r x=mm
~-s B at ufii i, hfsr? sr? hf Reis ft -im=r cfi -ifu=R ~-~ ~
3r4ta 3man #t atat uRai vrr sf 3r4ea fclrrrT ult ale1 Ur# er u1al z. cnT
~{,«.J~~~ cfi 3fcfr@ tITTT 35-~ if ~t1ifu=r "CJfl' cfi 'TfffR cFi ~ cFi w~ a3ITT"-6 "Effc'IR cITT >ffc,
fl et# arfeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under
Major Head of Account.

(2) Rfcl\J'l -=t 3:rfcrc;-;:r arr ui ia a g alaqu smwa an gt at q1 2oo/
i:iflT-r 'TfffR #t lg 3it uii ica·a van gsal vnrr st cTT 1000 / - cITT i:if1T-r 'TfffR cITT
Glg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

flt zlca, ah1 alzgca vi hara arlRt nf@raw mfr 3l'frc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta grzrcas 3tf@efzu, 1944 cITT tITTT 35- uo-m/35-~ cfi 3fcfr@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) afar eri viaf@r aft mm#a tr zrca,t Garza zyca vi Paraz
3r4)#tr znrznf@raw aft f@q?ts 4)feara ca i. 3. 3ITT. cfl. g, { fecal vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3cfdR;i~ct 4Rmc; 2 (1) en aar 3r #m ctr 3l'frc;r , ~ cfi ~ B "ffr:rr
gca, a€1 3qr gce vi hara 3r@Rt1 nzuf@raw (fez) #it ufa eh#ta 91f8at,
31g1-1c;1cil1c; B 3i1-20, =q le zfRua aqrog, at a, oJ51-Jc;1cil1c;-3soo16.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) it saraa zycas (gr#ta) Ram1a4), 2001 ctr tITTT 6 cfi 3TTfT@ qq:5f ~-~-3 B ~t11fu:r
fag 3rjar 3r4lat nrznf@raii at n{ 3fl # fa 3rft fag mg arr ta Raif afea
ui sn zrcan #t i, ans st l=ftrr 3-ITT wrn:rr ·7n uif u; s rg zq Uva a % %1'
~ 1ooo / - i:if1T-r ~ 6Tl1T I ui sr zcan #t in, nu al l=frT 3-ITT WfTITT lTlff ~
~ 5 ~ m 50 crrrur "ITTfi m m ~ 5000 / - i:if1T-r ~ ITTliT 1 \Jl6T ~ ~- ctr -i:rtrr,
~ctr 'l-JilT 3-ITT c¥1TllT ·TIT u]if I; 50 cl IT Ua rant & asi ; 1000o / - i:if1T-r
~ '§l'1fr I ctr i:if1T-r -!-l§lllcf> xftH-clx cfi -;:n-i:r x=l a1f@a a grve a a x-hitT cITT uilir I If5
~\R-f x-l2:l"Fl cfi fcrm~ ·HI 4'1i Pl cb IR"'3f cfi ~ ctr~ cn1 m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, R;;::5jl0~~ Rs.10,000/
where ~mount of duty/ penalty/ demand/ refund Is upto 5 Lac, 5 Lac,,to,(__BJ,ac:~Q_'o~0~ve 50 Lac
respectively in the form of crossed bank draft in favour of Asstt.~~tgi'sta[.:of'p. a<sgr , ch of any

" Uc., _(,.1-, 'f,fL<J, c,'i~ -,r-·~-'•"'·• "'e:E w. &
\'f '/5 kl;' e I
\,\fl- 't', ~ -..-1 dC• •"wees°•«ire4a
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nominate public sector bank of the place where.the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

$c. •• :ze
(3) <1~ ~ 3TITTf B ~ ~~ <ITT~ "ITTrn t m~~~ * ~ i:&rn <ITT :f@R~
ctrr ~ fclR!T urr,:rr ~ ~ -erQZI * ffl g; fl f frat r8l rf aaa fg zrenferf 3r@a
znrqrf@raw at gas r4la zu }tuar at ya 3raaa fhzu vflfil t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to· avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·n1la [Ga 3ff@rfzu 197o zqn ii)fer #t~-1 a aiafa feff« fhg 3r/a
5a 3mraa zur 3rr?gr zrenfRenf fufa mTferat #a an?r r@la #l va If 'C!x
x'i.6.50 !ff!' cn1 rural z,ca feaz cut sht aRegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

( 5) sa sit ii@r ii ant firu a4 ar fuii 8l al ft en 3naffa fauT "G'ITTIT t
\Jll" Rt zrca, a#ht Gara zc vi arm 3r4)Ra nzurf@au (aruffaf@) fr, 1982 if
ffea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) lmr sra, #ctr 3era era vi gars 3r4)fhzr uf@rawr (flea auf 34hiama ii
.:, .:,

hc4tr 3era rs 3rf@fr, £&g #ra 39w# 3iaafafa#tr(gin-) 3f@fa g(2r #
i€1r 29) Recria: €..ey itRt fa4hr 3r@fan, r&&y #ar3 a 3iafraaras at aft rar#"
·r{&, aarrfar fr areqf.rf@rs#car3fart?, serf fazIr t-3iaiirsa Rtstart
3rhf@ 2rufrar#lswk 3rf@rarzt
#char 3ela gra uaparaa 3@'1tcr" ;i:rr.r Fcf;1r aTV ~~"~~ ·~r@n;ri

.:, .:,

( i) trnT 11 gj" t" 3@'1tcr~ ~

(ii) a=adz sm t n{ na rf@

(iii) var&zs fr=rah a fr 6 t- 3@'1tcr' ~ ~

37rtarf zg@g arr #7an= far (i. 2 3rf@fr, 2014 cli 3lRF3r~trcr~~~ cli"
aaa faarrf rarer 3rsff vi arfr at arar{i zti

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) zr ar2r#tfr ar4 qf@rawr a+grsi ares 3ftlcIT !!_,,W<lima-rs Rt c11Ra ~ ormar f<mr 'dJ"C!~
cli to¾ 3fo@lo1 tR" 3ITT"~~ ?.Us Rt c11 Rea tars ?;"Os cli 10% 3fo@lo1 tR" <l'i'r ·~1Hl<!i~ ~ I.:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." :...<.-~ a:/1

·7,),,' NER (A,;,
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ORDER IN APPEAL

This appeal has been filed by MIs. IRM Offshore and Marine Pvt Ltd., Block

No.707/A-4, Nandoli Road, Village Rancharda, Taluka Kalol, Dist. Gandhinagar, Gujarat

(for brevity-"the appellant") against order-in-original No.19/ST/Ref/DC/2015-16 dated

29.01.2016 (hereinafter referred to "the impugned order') passed by the Deputy

Commissioner, Central Excise, Kalal Division, Ahmedabad-III (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.1,05,381/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by them.

The said notification grants rebate of service tax paid on specified services, received and

used by exporter of goods, by way of refunding the service tax so paid, subject to certain

conditions. The taxable services involved are [i] C & F Services; and [ii] Terminal Handling

Charges Service. The adjudicating authority, vide the impugned order has rejected the

refund primarily on the ground that the appellant being a manufacturer-exporter, the 'place

of removal' was the "port of export" for them; and that since these services were rendered

upto the 'place of removal', refund ought not to have been allowed in view of Sr. No. 1 (a) of
I

notification No. 41/2012-ST dated 29.6.2012, which states that the taxable services should

have been used beyond the 'place of removal', in order to qualify for rebate of service tax

paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that the

services utilized by them were related to export of-goods only; that the Authority has grossly

erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because circulars

cannot go beyond the scope of the provisions of the Act and in the present case as per the

relevant Notification and the Central Excise Act, the place of removal is a factory of the

appellant.

4. Personal hearing in the matter was held on 17.10.2016. Shri V.B.Joshi, Advocate

appeared before me on behalf of the appellant. He reiterated the submissions made in the

appeal memorandum and also drew attention to the Tenth schedule of Finance Act, 2016.

5. I have carefully gone through the facts of_the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of notification

No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016-ST dated

03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to reproduce the

relevant excerpts of the said notification and definition of place of removal.

0
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6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

Provided that- • :
(a) the rebate shall be granted by way of refund ofservice tax paid on the specified services.

Explanation. - For thepurposes of this notification,
(A) "specified services" means - ,

(i) in the case of excisable goods, taxable services that have been used beyond the
place of removal.for the export of said goods;
(ii} in the case ofgoods other than (i) above, taxable services usedfor the export
ofsaid goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (CJ of
clause([) of rule (2) of the CENVATCredit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules,

2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2, after
clause (a), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
() a factory or any other place or premises of production or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance ji·om the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx_ dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance ofgoods for export by manufacturer exporter, shipping bill is filed by
the manufacturer exporter and goods are handed over to the shipping line. After Let Export Order
is issued, it is the responsibility of the shipping line to ship the goods to theforeign buyer with the
exporter having no control over the goods. In such a situation, transfer ofproperty can be said to
have taken place at the port where the shipping bill is filed by the manufacturer exporter andplace
of removal would be this Port/ICD/CFS. Needless to say, eligibility to CENVAT Credit shall be
determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with

the clarifications issued by the Board on the term 'place of removal' and the insertion of its

definition into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate

under notification ibid, is to be granted by way of refund· of service tax paid on the 'specified
- -

services', which are received by an exporter of goods and used for export of goods. The

'specified services' in the case of excisable goods are those taxable services that have been

used beyond the 'place of removal', for the export of the said goods and which are not

mentioned in sub-clauses (A), (B), (BA) and (C) of clause (D of rule (2) of the CENVAT

Credit Rules, 2004. Of course, these refunds are subject to other conditions mentioned in this

notification. In light of above, the Deputy Commissioner has field that the impugned

services, the refunds of which have been claimed, were not rendered beyond the place of

removal and therefore the refund was not eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A)

and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012, were

~,CR,,4_n~
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retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is

reproduced below:

160. (1) The notification of the Government of India in the Ministry ofFinance (Department of Revenue)
number G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance Act, 1994
granting rebate of service tax paid on the taxable services which are received by an exporter of goods
and used for export of goods, shall stand amended and shall be deemed to have been amended
retrospectively, in the manner specified in column (2) of the Tenth Schedule, on andfrom and up to the
corresponding dates specified in column (3) of the Schedule, and accordingly, any action taken or
anything done or purported to have taken or done under the said notification as so amended, shall be
deemed to be, and always to have been, for allpurposes, as validly and effectively taken or done as ifthe
said notification as amended by this sub-section had been in force at all material times. 2) Rebate of all
such service tax shall be granted which has been denied, but which would not have been so denied had
the amendment made by sub-section (1) been in force at all material times.

(3) Notwithstanding anything contained in the FinanceAct, 1994, an application for the claim of rebate
of service tax under sub-section (2) shall be made within the period of one month from the date of
commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160) 0
Notification No
G.S.R.519 (E), dated
29 June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:- . _
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export;";

Period of effect of
amendment
1" day ofhuly 2012 to
g" day February,
2016.

(both days inclusive)

(b) clause (BJ shall be
omitted. 0

10. The effect of the aforementioned retrospective amendment brought into vide Finance

Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified services' would

now mean taxable services that have been used beyond the factory gate or any other premises

or place of production for the period of retrospective e amendment, i.e. from 0 1.07.2012 to

02.02.2016. The disputes based on the contention that every service upto the port [which in

the case of manufacturer-exporter was the 'place of removal'] would not be a 'specified

services' and therefore would not be eligible for refund under notification. No. 41/2015-ST

dated 29.6.2012, stands resolved. Now, the effect of the aforementioned retrospective

amendment is that any taxable service used beyond the factory gate or place or premises of

production of manufacturing, etc. would thus be 'specified services' as per notification supra,

and would thus be eligible for refund, provided other conditions of the notification are met.

In view of above discussed legal position, the impugned order holding that the services under

consideration were rendered upto the place of removal, port being al 
becomes extraneous.·

$
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11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the:

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 17 /10/2016

Attested

(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

!z..i
Commissioner (Appeal-I),

Central Excise, Ahmedabad

BYR.P.A.D.

To
Mis. IRM Offshore and Marine Pvt Ltd.,
Block No.707/A-4,Nandoli Road,
Village Rancharda, Taluka Kalol,
Dist. Gandhinagar, Gujarat

Copy to:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/ Assistant Commissioner, Central Excise, Kalol Division.(AR-III)
6uarate. '

6. P.A




